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GUIDELINES TO FILE A CONCENTRATION TRANSACTION

1. General considerations

1.1. These guidelines are intended to assist economic agents who are under the obligation to file a concentration pursuant to the Federal Law of Economic Competition (FLEC).

1.2. Economic agents involved in a concentration are under the obligation to file it. In case regarding the procedure stated in article 21 of the Federal Law of Economic Competition or whenever there is a legal or factual impossibility credited before the Commission (Comisión Federal de Competencia), the filing could be carried out by the party who is the merging party, the one acquiring control, the one who intents to merge or to accumulate shares, social partnerships, participation in trusts or target assets.

1.3. For filings pursuant to FLEC’s article 21 the documentation provided, according to article 21 of Regulations of the Federal Law of Economic Competition (RFLEC), should contain:

I. Name, social reason or denomination of agents doing the concentration filing as well as those involved in such transaction both directly and indirectly;

II. In due case, name of the legal representative and document or instrument containing representation faculties according to applicable laws. Name of common representative and address to hear and be served of notifications as well as names of authorized persons and data to be rapidly located;

III. Incorporation agreement and its amendments or certified in-laws corresponding to the involved economic agents.

IV. Financial statements corresponding to the immediately previous fiscal period of the involved economic agents.

V. Capital stock composition of the economic agents involved in the transaction, whether Mexican or foreign societies, identifying participation or each partner or shareholder direct and indirect, before and after the concentration takes place, and of those person who have and will have control;

VI. Concentration description, its purposes and transaction type and prospectus of the legal act to be carried out, as well as pretended non-competition clauses if any and the reasons of their inclusion;

VII. Reference of involved economic agents in the transaction who, in a direct or indirect way, hold capital stock, or have administrative position or any other activity in other economic agents who manufacture or trade goods or services which are equal, similar or substantially related to the goods or services of the economic agents involved in the concentration;

VIII. Briefing of main goods or services elaborated or offered by each involved economic agent, referring it use in the relevant market as well as a list of similar goods or services and of the main economic agents who elaborate, distribute or retail them within the national boundaries;

IX. Data on market shares of involved economic agents and their competitors,

X. Location of manufacturing plants or facilities of involved economic agents, location of their main distribution centers and relationship between of these latter with said economic agents, and

XI. Any other elements regarded important to analyze the concentration.


1.4. For filings pursuant to FLEC’s article 21 bis, Regulations of the Federal Law of Economic Competition in its article 25 mandates the filing should contain, in addition to explicitly request the application of said article 21 bis:

I. Name, social reason or denomination of those economic agents filing the concentration and of those who are involved directly or indirectly in such concentration;

II. In its case, name of the legal representative and original or certified copy, and if it is the case, simple copy to be checked and certified, of the document or instrument containing her representation faculties according to applicable law, as well as address to hear and be served of notifications and authorized persons, and data to be rapidly located;

III. Incorporation agreement, its amendments or certified in-laws of involved economic agents;

IV. Financial statements of the immediately preceding fiscal period of the involved economic agents;

V. Capital stock composition of the economic agents involved in the transaction, whether Mexican or foreign societies, identifying participation or each partner or shareholder direct and indirect, before and after the concentration takes place, and of those persons who have and will have control;

VI. Statement that involved economic agents in the transaction do not,  directly or indirectly, hold capital stock, or have administrative position or any other activity in other economic agents who manufacture or trade goods or services which are equal, similar or substantially related to the goods or services of the economic agents involved in the concentration;

VII. Concentration briefing, its objectives and transaction type, draft of the legal act to be carried out and analysis showing in a notorious way that the concentration will no cause any harm to the competition process and free access to markets.

1.5. Duties paid. Does not apply any longer.

1.6. RFLEC’s article 8 states economic agents’ representation before the Commission should be credited through original or certified copy of the document or instrument containing due faculties, according to applicable law.

Notwithstanding the former, economic agents or their legal representative, may authorize, by written document, a person or persons as to their convenience to be served of notifications, deliver documents, offer proofs, attend proof valuations, propose allegations, promote an appellation and, in general, carry out needed acts to duly support the procedure. The authorized person cannot substitute nor delegate its authorization, she cannot answer interrogatories posed by another party.

In relation to this latter, with exception of the document for crediting agents’ representation, any other documentation can be delivered by simple copy or in electronic files formats of most common use.

1.7. Documentation should be delivered at the Commission’s Register Office and should include a list of annexes, if such is the case.  It is advisable to deliver a duplicate only of a free-written letter whereby the file is submitted and of those annexes containing economic studies relevant to evaluate the transaction.

The Register Office is located at Av. Santa Fe 505, Col. Cruz Manca, Delegación Cuajimalpa, C.P. 05349, Mexico, D.F. Office hours and official calendar of non-working days can be consulted at: http://www.cfc.gob.mx/index.php?option=com_content&view=article&id=137&Itemid=4&lang=es


1.8. RFLEC’s article 4 establishes that promotions and documents should be presented only at Commission’s Register Office within the Commission’s published calendar and schedule hours. Promotions can be presented in the deadline once the register office is closed, thorough facsimile or electronic transmission, to electronic email address or telephone number as published by the Commission. The system should generate a corresponding receipt. Promotions and documents presented according to this paragraph can only be accepted such promotion, its original annexes and the receipt of the facsimile or electronic transmission are presented at the Commission’s Register Office the following working day after the transmission was made. In such a case it will be enough the facsimile or electronic transmission corresponds to the promotion or document. In case the terms of the promotions or documents presented by facsimile or electronic transmissions are different to the one presented at the Commission’s Register Office, the one sent by facsimile or electronic transmission will prevail. Any other document trying to be presented in a different way to the one described in this article does not interrupt nor cause suspension of the procedural period and it will be admitted until it is delivered at the Commission´s Register Office.

Given that the article referred to is applicable to promotions having a deadline such as data requests to carry out the analysis of a concentration, the mechanism stated in RFLEC’s article 4 does not apply, among other promotions, to file a concentration.

1.9. FLEC and RFLEC establish that procedural periods to solve a concentration are to be measured in terms of working days and if no period is explicitly stated, any act should take five working days. RFLEC’s article 3 dictates that procedural periods begin the very same date in which the corresponding document is received at the Commission’s Register Office, except if specified otherwise.

1.10. In relation to documents in a foreign language, RFLEC’s article 5 states that promotions and documents should be presented in Spanish language. The agent can present documents in a language different to Spanish and, under her responsibility, can include a translation of relevant aspects, this does not curtail the Commission capability to request an additional or total translation if convenient. In case the Commission has doubts over the translation, it could request such a translation to be made by a credited translator, being paid by the agent. If a document is not presented with its translation, the Commission can request the agent so that, within a five day period, extendible once, present the corresponding translation. The Commission will not take into consideration contents of documents in language different of Spanish.

1.11. FLEC’s article 21 empowers the Commission to request additional data or documentation within fifteen days starting from the file acceptance, such request should be fulfilled within a fifteen days period, extendible in cases duly justified.

Likewise pursuant to RFLEC’s article 22, the Commission can request additional data only if it is relevant to the concentration analysis according to Law’s established criteria. Whenever the additional information is not presented within the stated period, the filing will be disregarded.

       1.12.  	Documents and data should be presented under oath of truth. In case of false statement o false information delivered, economic agents and their representatives could be sanction pursuant to LFCE’s article 35, section III, this without prejudice of any other criminal responsibility accruing.	


1.13. LFCE’s article 31 bis mandates that information and documents obtained      by the Commission by its own means to carry out its investigations and verification acts will be kept reserved, confidential or public.

While the investigation is in course, the Commission will not allow access to the file and, in the process sequel, only economic agents with legal interest could have access to it, excepting information classified as confidential.

Public servants shall be subject of responsibility in cases they leak presented information. If a competent authority demands information, the Commission and said authority shall establish appropriate measures to safeguarding confidential information as defined in this Law.

To this Law’s effects, it will be:

I.  Reserved information, such information available only to economic agents with legal interest in the process;

I. Confidential information, such information which if known by other economic agents with legal interests in the process, could cause harm or damage to the competitive standing of the agent who has provided with such information, it contains personal data whose sharing requires her consent, it could expose to risk her safety or whenever by legal instruction its sharing is prohibited.

Information will only be considered confidential whenever the economic agent makes such a request, she credits such condition and presents a summary of said information to Commission’s satisfaction in order to be incorporated to its file or, if it is the case, provide with reason whereby such summary cannot be made. If this latter requisite is not complied with, the Commission will request the economic agent a new summary. If this latter is not as requested, the Commission will elaborate the corresponding summary, and

III.  Public information, such information already made public by any public means, it is recorded in public registers or sources.


1.14. The General Directorate of Concentrations takes care of doubts concerning the analysis of the concentration process at the following telephone numbers 2789-6519 and 2789-6520.



2.	Letter for filing


Even though there is not a specific provision for it in Law, it is advisable to file with a free letter containing:

2.1     	Name, social reason or denomination of the person or persons submitting the file.

2.2.     Name of legal representative or of the person carrying out the promotion, also provide the name of the common representative person as designated by involved parties in the transaction.

2.3.	Address to hear and be served of all types of notifications, as well as telephone number, fax and electronic mail.

2.4.	Name of authorized persons to hear and be served of all types of notifications.

2.5.     Names, social reason or denomination and nationality of economic agents involved in the transaction, as well as those of their subsidiaries, individuals or moral persons.

2.6.	Transaction profile, including:

		-Transaction type, for instance, merger, control acquisition, consolidation or any other act.
	-Estimated closing date.

	-Summary of legal act or acts related to transaction’s closing.

	-Briefing of the transaction purposes and benefits.

	-If there is a non-competition clause, include a draft ant its rationale.


2.7.     Briefing of economic agents involved in the transaction.

	In addition to documentation provided with according to RFLEC’s articles 21 and 25, it is advisable to describe individuals or moral persons related with economic agents involved in the transaction. This in order to identify if the agents, their subsidiaries or their shareholders, direct or indirect ones, have relationship with related activities in firms that manufacture, distribute or retail goods or services equal, similar or related with the involved agents in the filed transaction.

	Likewise, it is important to let know if the agents belong to a group of firms (conglomerate, consortium, holding or any other grouping scheme) or if their administrators, shareholders or board members have relationships with agents who could participate in equal, similar or related activities to those of the involved parties in the concentration.

	It is also needed to advise on goods and services manufactured or offered in Mexican territory by each one of the involved agents in the transaction, to this effect goods should be described together with their use, characteristics and main inputs. In case of transactions involving agents with economic activities in other countries, it is important to communicate which are their main activities carried out.

2.8.     Economic information.

	For transactions between agents who compete to each other or who have similar or related activities, it is advisable to present the following information:

2.8.1.	Detailed description of main goods and services manufactured or offered by the involved economic agents in the transaction, specifying their use in the market (final product, intermediate consumption, long-lasting product or any other).

2.8.2.	List those similar goods and services (as they satisfy same consumer or user needs, if they could be exchanged or substituted by each other) as they compete with goods and services specified in previous paragraph.
2.8.3.	List those agents who manufacture or offer goods and services who could compete against those manufactured or offered the involved economic agents in the concentration, including market shares based on total national sales. The Commission could require market shares at levels such as local, regional, national, NAFTA or world-wide, according to the geographical dimension of the relevant market as determined taking into account those elements as established in Law. Likewise, it is advisable to identify those agents who could be considered competitors as they have gotten in or out of the market during the last three years.

2.8.4.	Foreign trade of goods and services manufactured or supplied by the economic agents including: i) import costs; ii) access conditions; iii) origin; iv) location; v) transportation costs, identifying points or origin and destination; vi) custom code applicable; viii) import taxes by country of origin; viii) antidumping quotas.

2.8.5.	Legal restrictions to manufacture, distribute or retail trade to goods and services manufactures or supplied by the economic agents involved in the transaction, including: i) licenses, regulations, permits or other needed authorizations to manufacture, distribute or retail goods or services; ii) regulations to foreign investment as they may affect access of foreign competitors; iii) duties on intellectual property, on industrial property and others, iv) industry or sectorial incumbent trade marks, pinpointing their importance; v) phytosanitary restrictions and technical norms; and vi) other barriers which could impair market entrance of new agents.

2.8.6.	Briefing of the productive process, including: i) manufacturing plants and facilities locations; ii) current situation of facilities and equipment compared to other employed technologies in the market; iii) equipment suppliers; iv) provide information on investment plans to be derived from the concentration, including amount and investment schedule; v) degree of capacity utilization of manufacturing plants belonging to the parties involved in the concentration; vi) investment amounts and needed time required to start operations in a plant manufacturing those main goods as manufactured by the parties involved in the transaction; vii) estimates of production capacity in the market; and viii) research and development.

2.8.7.	Information son employed inputs, including: i) costs; ii) access conditions; iii) origin; iv) location; v) transportation costs, with points of origin and destiny; vi) custom code applicable; vii) import taxes; viii) antidumping quotas; ix) phytosanitary restrictions; x) technical norms; and xi) suppliers and any relationship with them, among other elements.

2.8.8.	Briefing of the distribution process of goods or services, including: i) transportation means; ii) logistics; iii) relationships with distributors; iv) exclusivity agreements explicit or tacit with distributors or retailers; v) goods destination; vi) distribution channels; vii) transportation costs and delivery time; viii) promotion mechanisms and costs; and ix) sale conditions and payment terms.

2.8.9.	The Commission may request price series of goods, services and inputs, wholesale and retail, in Mexico. Likewise, may request data on economic agents’ prices or reference prices in other countries. In addition, it is important for agents to explain firm’s policies to determine prices and discounts, by region, volumes or client types. In the same manner, they should explain if there is any type of interaction related with price fixing with other economic agents related with the market. Also they should explain their role in chambers and associations and type of information exchanged within such organizations.

2.8.10. Listing of main clients and their telephones, addresses and contact    persons.

2.8.11.	  Studies regarding analysis, evaluation, projections or any other aspect   concerning markets related to the filed transaction.
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